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Why Rule-Making Power Is Constitutional 


There are doubtless still a great many lawyers who are fully persuaded of 
the virtue and utility of judicial regulation of procedure, as against legislative, 
and yet have stubborn qualms concerning the constitutionality of the innova- 
tion. For one of our basie doctrines of legislative power is that it cannot be 
delegated. This doctrine rests upon necessity. We could have no government 
if the legislature farmed out its powers and evaded its responsibilities. It 
is not that the elected representatives of the people possess inordinate sane- 
tification. There is always in every state more wisdom and more legislative 
talent outside of the general assembly than in it. The necessity for restrict- 
ing legislative power to the legislature is essentially the need for preserving 
unity in this vital function. 

How, then, can we defend the validity of an act conferring upon a court 
the power to establish and promulgate procedural rules, all «f which shall 
have the effect of law and some of which shall repeal, or abrogate, existing 
statutory rules? 

A formal answer to this important question has been made by the Supreme 
Court of Washington in deciding a recent case. We publish the full text 
of the decision in this number. 

The court’s reasoning on the essential point is interesting. It is found 
that the making of procedural rules is not essentially a legislative funetion. 
It is also found, with ample instances and authorities, that the legislature, re- 
serving to itself the prerogative of determining policy, may delegate the in- 
ferior power of making rules, this being only one step in regulation. The point 
may be elaborated thus: 


The essential legislative power cannot be delegated. What is the essential 
legislative power? Clearly it is the determining of policies. The legislature 
is a thinking organ—though we usually say ‘‘a deliberative body.’’ Its es- 
sential function is to settle policies of government over an immensely wide 
field of law and administration. Incidental to determining policies and ex- 
pressing them in legislative acts is the choice of ways and means for making 
policies effective. There is no bar by custom or constitution against the elabora- 
tion of statute law into the most minute and multitudinous detail. Our state 
statute books are all too illustrative of the tendency of legislatures to lay down 
the most minute regulations on matters which themselves are of slight conse- 
quence. 

And yet we could conceive of even greater abuse of this power. <A legis- 
lature could, for instance, specify all the questions to be propounded in eivil 
service examinations for every one of a score of offices. It could specify the 
number of buttons on every employe’s jacket. It could by statute determine 
the dimensions of every block of stone entering into the new state house, or 
any other state building. It could legislate to the extent of ten million words 
per year. 

Not the constitution, but the force of necessity prevents this disposition 
to meddle in non-essentials from becoming worse than it is. As states be- 
come more populous and administration more involved and exacting the legis- 
latures tend constantly to conserve their energies for the really important 
matters. Where an claboration of rules is needed to make an administrative 
measure effective over a wide range of varying cases the legislatures willingly 
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turn over the making of such rules to a non-legislative body, if one be avail- 
able. 





And so we come to the regular employment of the rule-making power 
under legislative authority. The legislature determines the policy of the law. 
The detailed method for executing the policy is embodied in rules which are 
made by a non-legislative state body. These rules have the force of law. They 
may even abrogate existing statute law. But the legislature may at any time 
by statute recall the rule-making power and wipe out existing rules. Or it 
may single out any one rule to be expunged or superceded, at any time. 

This we conceive to be the true explanation of the rule-making power in a 
constitutional state. The essential legislative function of determining policies 
cannot be delegated. But in connection with the administration of such laws 
there is often required a considerable body of detailed rules. Not only should 
these rules be*made by the officials who are familiar with the field of work, 
for no others can be truly expert, but the power to amend them from time 
to time, resulting in a regulation of procedure, is necessary if the adminis- 
trative body is to be held to the highest accountability. 





In our more populous states, and in all the leading national parliaments, 
the calendar of essential legislative work is so voluminous that reliance upon 
the bestowed rule-making power is absolutely necessary. The French people, 
with their talent for method, have led the way in the employment of rule- 
making as a legislative aid. In times of stress every legislature must per- 
force resort to this method. When the United States declared war in 1917 
the legislative necessities of the country were so overwhelming that Congress 
adopted the method of conferring power to make rules in scores of the most 
important measures. No other way existed. 

There are now few states in which there is no administrative board which 
possesses rule-making powers, and in many states such boards are common. 
The rules made by these bodies are rules of law, reviewable on constitutional 
grounds by the courts, and revocable arbitrarily by the legislature. To con- 
fer on any responsible part of the judicial system the power to make rules 
concerning procedural steps is in precise accord with the entire theory of 
rule-making in assistance to legislation. The legislature determines the rule 
of conduct and the rights of persons. The steps to be taken in court by one 
who conceives his substantive rights to be infringed are, in any large view, 
only details of procedure. 





Some writers refer to the power of municipal corporations to make by- 
laws as a delegation of legislative power, and an exception to the rule that 
legislative power cannot be delegated. This is a shortsighted explanation. 
A legislature could, in theory at least, enact all the by-laws for every munici- 
pality in the state. Of course the work would be done egregiously bad and 
the people would revolt against such government. As a utilitarian matter, 
then, the legislature lays down certain broad rules respecting municipal gov- 
ernment, sanctions a local rule-making body, and a vast deal of very im- 
portant government is accomplished under local rules. 

We have tried to show the essential constitutionality of the rule-making 
power, consistent with the doctrine that legislative power cannot be delegated, 
in all fields. But a special case can be made out for the courts. The power 
to make rules and regulate procedure was one of the inherent powers of all 
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courts from early common law times and was not disturbed or infringed seri- 
ously in our own courts until the middle of the nineteenth century. There 
is no question whatsoever that if the courts of New York had rallied to the 
defense of this inherent power at the time of the enactment of the first pro- 
cedural code, and declared it invalid as an unwarranted encroachment upon 
exclusive judicial power, there would never have been a legislated code of 
procedure in that state, and none, presumably, in any state. 

It is easy to understand why.the New York courts let the control of 
procedure slip from their hands. They did not possess the unity of organiza- 
tion necessary to exercise the function successfully. Their affairs had got 
into a desperately bad situation. The public temper was such that the judges 
found it politic to accept legislative authority and try to shape it to accus- 
tomed doctrines. The entire country has paid disastrously ever since for the 
‘ash experiment of operating courts through a code of rigid enactments of a 
detailed character. 





There was never created until recently in our decentralized American 
judicial system, any central judicial authority to which the bar could appeal 
for the amendment of rules of trial procedure. Unbounded faith existed 
in the legislature. Resort to it was an inevitable consequence of our failure 
to create judicial systems with power to cope with changing conditions. The 
development of substantive law remained in the judiciary only because the 
power to control was vested in a small, compact, definite body. The legisla- 
ture could have overhauled the entire substantive law, if the need had been 
apparent. But the courts did so well in accommodating the English eus- 
tomary law to American conditions that the legislatures largely refrained 
from interference. In the field in which the legislature had no constitutional 
right of supremacy—that of procedural rules—the courts proved so flabby 
and inefficient that they all but lost their prerogative, so that in two genera- 
tions lawyers came to question the right, not of the judiciary to exercise its 
historic power of procedural regulation but, even to exercise a rule-making 
power graciously conferred upon it by the legislature. 


The state of Washington is better situated in respect to the exercise of 
the rule-making power by its supreme court than any other state, as we have 
often pointed out, because it possesses also a judicial council which has as- 
sumed to study procedural needs, discuss proposed rules with the bar, and 
finally submit drafts to the court. State supreme courts are not well adapted 
to the exercise of the rule-making power unless generously assisted. In Eng- 
land no headway was made until a rules-committee was set up. Reviewing 
judges are too oppressed with their specialized work to take a proper interest 
in trial procedure. So it would seem appropriate that the judicial council, 
composed as it is of judges of all ranks, should possess the rule-making power. 
That doubtless will be done before long in some state. We do not see how 
any constitutional objection can be raised against a mixed body of judges 
as rule-makers that would not apply to a supreme court. 

Nor do we see any reason why a council composed of judges and lawyers 
could not exercise rule-making power under authority of law. <A. similar 
power vested in a state railway commission or workmen’s compensation board, 
would appear to be an exact analogy. The bogey of unconstitutionality 
seems to have entirely disappeared. 








Rules-of-Court Statute Held Valid 





Washington Supreme Court Sustains Constitutionality of Act 
Conferring Power to Regulate Both Civil and Criminal 
Procedure by Rule-Making Power 


In the case of State of Washington, 
ex rel. Foster-Wyman Lumber Co. versus 
The Superior Court for King County 
(June 6, 1928; Washington Decisions, 
Vol. 47, No. 13) the statute conferring 
rule-making power was upheld in a de- 
cision of the Washington Supreme 
Court which is applicable generally to 
the constitutional questions likely to 
arise in other jurisdictions. 

We think the Washington act is 
unique in covering both civil and crim- 
inal procedure. While there is no speci- 
fie mention of criminal procedure, the 
act is made to extend to ‘‘. the 
entire pleading, practice and procedure 
to be used in all suits .”? and 
in all the courts, including the justices’ 
courts. The full text of the act was 
published in this Journal, Vol. IX, No. 
5. Apparently no special point was 
made in the instant case in respect to 
conferring power to regulate criminal 
procedure by court rules, so it may be 
assumed that there will be no attack 
on that ground. 

For the above reason the Washington 
act may become a great historical pre- 
eedent. In the first schedule of rules 
there was one affecting criminal trials, 
repealing a statute which made it the 
duty of the court to instruct the jury 
that the respondent’s failure to testify 
raises no inference of guilt. All of these 
rules are commented upon by Prof. 
Clarke B. Whittier in this Journal, Vol. 
XI, No. 6. The court uses the word 
‘‘abrogate,’? rather than ‘‘repeal,’’ 
which is correct, for technically there 
is no repeal, though in substance the 
effect is the same, especially when no 
new positive rule is adopted to take the 
place of the former legislated rule. We 
mention this to show the broad seope 
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of the power as conferred, accepted, em- 
ployed and upheld in that state. The 
situation in Washington is unique to 
this time in one other respect, in that 
the same legislature that conferred rule- 
making power created a judicial coun- 
cil, and this council has conceived its 
function to be that of drafting needed 
changes in procedural law, discussing 
them with the bar and offering them to 
the Supreme Court for adoption. In 
this respect the machinery so existing 
is substantially that which has operated 
with marked success in the English 
Supreme Court. 

For the convenience of readers we 
publish the full text of the decision 
referred to: 

ASKREN, J.—This is an application 
for a writ of prohibition to prevent the 
superior court of King county from 
holding certain witnesses in contempt 
of court for refusal to give their deposi- 
tions in an action brought by assignees 
of the McCormack Lumber Company 
against the Foster-Wyman ,Lumber 
Company, a corporation. One of the 
witnesses, Foster, was a defendant in 
the action, and the other, Wyman, was 
a stockholder and officer of the defen- 
dant corporation. 

The testimony was sought under au- 
thority of Rule VIII, subd. 5, adopted 
by this court January 14, 1927, which 
reads as follows: 


(1) The testimony of a witness may be 
taken by deposition, to be read in evi- 
dence in an action, suit or proceeding 
commenced and pending in any court in 
this state, in the following cases: . a 

(5) When the witness is (a) a party to 
the action or (b) an officer, agent, part- 
ner, stockholder or employee of a party 
or 


Both witnesses coming under the des- 
ignation in subd. 5, the court announced 
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its intention of holding the witnesses 
in contempt if they persisted in refusal 
to testify, but deferred the question of 
contempt to allow the relators to pre- 
sent to this court arguments on the con- 
stitutionality of the rule involved. 

The rule in question was passed by 
this court pursuant to an act of the 
legislature of 1925, which expressly 
gave that power to the court. That act 
is as follows: 

An Act to promote the speedy determi- 
nation of litigation on the merits and 
authorizing the Supreme Court to make 
rules relating to pleading, procedure and 
practice in the courts of this state. = 

Section 1. The supreme court shall 
have power to prescribe from time to 
time, the forms of writs and all other 
process, the mode and manner of framing 
and filing proceedings and pleadings; of 
giving notice and serving writs and proc- 
ess of all kinds; of taking and obtaining 
evidence; of drawing up, entering and 
enrolling orders and judgments; and gen- 
erally to regulate and prescribe by rule 
the forms for and the kind and character 
of the entire pleading, practice and pro- 
cedure to be used in all suits, actions, 
appeals and proceedings of whatever 
nature by the supreme court, superior 
courts and justices of the peace of the 
state of Washington. In prescribing 
such rules the supreme court shall have 
regard to the simplification of the system 
of pleading practice and procedure in 
said courts to promote the speedy deter- 
mination of litigation on the merits. 

Sec. 2. When and as the rules of 
courts herein authorized shall be promul- 
gated all laws in conflict therewith shall 
be and become of no further force or 
effect. 

Sec. 3. This act shall not be construed 
to deprive the superior courts of power 
to establish rules for their government 
supplementary to and not in conflict with 
the rules prescribed by the supreme 
court. Laws of 1925, Ex. Ses., p. 187 
(Rem., 1927, Sup., §§ 13-1 et seq.). 


Since the application in this court for 
the writ, many briefs have been filed 
amict curia@ on both sides of the ques- 
tion, and they, with the briefs filed by 
the immediate parties to the controver- 
sy, have caused the arguments to take 
a wide range. We think, however, that 
the attack upon the constitutionality 
of the rule may safely be divided into 
three parts, each involving what ap- 
pears to be one of the important points 
raised. 


I 

The first question that deserves con- 
sideration is the claim that the act of 
1925 is a delegation of legislative 
power, for, if this point be well taken, 
it is decisive of the controversy. In 
its essential matters, the argument upon 
this point is that, from the beginning 
of statehood, it has always been the 
recognized policy of the state that the 
legislature should prescribe procedure 
and practice in the courts, leaving only 
to them the right to make rules involv- 
ing decorum and orderly government. 
While it is true that the legislature has 
functioned in such a capacity ever since 
statehood, that fact becomes not at all 
controlling in determining whether the 
making of such laws for procedure and 
practice is in itself an exclusive legis- 
lative function. Indeed, there is ex- 
cellent authority, from an historical as 
well as legal standpoint, that the mak- 
ing of rules governing procedure and 
practice in courts is not at all a legis- 
lative, but purely a judicial, function. 
In 1792 the Altorney General of the 
United States requested information 
from the United States supreme court 
coneerning the rules and regulations of 
the court. The chief justice, speaking for 
that tribunal, said that the court con- 
sidered ‘‘The practice of the courts of 
King’s Bench and Chancery in Eng- 
land, as affording outlines for the prac- 
tice of this court; and that they will 
from time to time, make such alterations 
therein, as circumstances may render 
necessary.’’ ITayburn’s ease, 2 Dall. 
(U. S.) 411, 1 Law Ed. 437. At the 
time of the pronouncement of the court, 
the procedure in England was controlled 
by rules enunciated by the courts. 
However interesting this question may 
be when viewed from the point of legis- 
lative usurpation of judicial powers, it 
will be unprofitable to further delve in- 
to the argument in this opinion, sinee 
there confronts us always the debatable 
question of whether long acquiescence 
by the courts of the state in legislative 
control of these matters is not sufficient 
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to require a holding that the legislative 
body, if it so desires, can continue that 
supervision. 

The point here in controversy can be 
decided upon a far more stable founda- 
tion. Assuming the right of the legis- 
lature to make rules for the court, and 
acknowledging its continued action in 
that respect, it does not follow that such 
action is a legislative function. Not all 


acts performed by a legislature are 
strictly legislative in character. <A fail- 


ure to recognize this distinction often 
gives rise to the belief that one of our 
law making bodies has abdicated its 
duty, and attempted to transfer its 
legislative mantle to the shoulders of 
another body, not legislative, thereby 
subverting the purpose of its creation 
and denying the people of the common- 
wealth the right to have the laws which 
govern them enacted by their duly 
chosen representatives. This distinction 
was ably pointed out by the United 
States supreme court as early as Way- 
man v. Southard, 10 Wheat. 1, where 
the court had occasion to construe its 
powers to make rules governing execu- 
tion under the 17th section of the Judi- 
ciary Act of 1789, which provided in 
part that ‘‘all the said courts shall have 
power to make and establish all neces- 
sary rules for the orderly conduct of 
business in said courts, provided such 
rules are not repugnant to the laws of 
the United States.’’ Chief Justice Mar- 
shall, referring to the point, said: 

It will not be contended, that Congress 
- Can delegate to the courts, or to any other 
tribunals, powers which are strictly and 
exclusively legislative. Sut Congress 
may certainly delegate to others, powers 
which the legislature may rightfully 
exercise itself. Without going further 
for examples, we will take that, the legal- 
ity of which the counsel for the defend- 
ants admit. The 17th section of the 
Judiciary act, and the 7th section of the 
additional act, empower the _ courts 
respectively to regulate their practice. It 
certainly will not be contended, that this 
might not be done by Congress. The 
courts, for example, may make rules, 
directing the returning of writs and proc- 
esses, the finding of declarations and 


other pleadings, and other things of the 
same description. It will not be con- 


tended, that these things might not be 
done by the legislature, without the 
intervention of the courts; yet it is not 
alleged that the power may not be con- 
ferred on the judicial department. 

The line has not been exactly drawn 
which separates those important subjects, 
which must be entirely regulated by the 
legislature itself, from those of less inter- 
est, in which a general provision may be 
made, and power given to those who are 
to act under such general provisions to 
fill up the details. Wayman v. Southard, 
10 Wheat. 1. 


Again, in United States Bank v. Hal- 
slead, 10 Wheat. 51, a similar question 
arose. Said the court: 

It is said, however, that this is the 
exercise of legislative power, which could 
not be delegated by Congress to the 
courts of justice. But this objection can- 
not be sustained. There is no doubt that 
Congress might have legislated more spe- 
cifically on the subject, and declared what 
property should be subject to executions 
from the courts of the United States. 
But it does not follow, that because Con- 
gress might have done this, they neces- 
sarily must do it, and cannot commit the 
power to the courts of justice, Congress 
might regulate the whole practice of the 
courts, if it was deemed expedient so to 
do: but this power is vested in the courts; 
and it never has occurred to any one that 
it was a declaration of legislative power. 

It should also be borne in mind that 
the legislature is not required to legis- 
late in complete detail upon every sub- 
ject which may even be a proper matter 
for legislative action. Multiplied eases 
might be cited in which a legislative 
act has been upheld which, did nothing 
more than express a broad policy in 
connection with the subject, leaving to 
other bodies, administrative in charac- 
ter, the power to enact. rules and regu- 
lations governing conduct under the act. 
A few enunciating the principle are: 
State ex rel. Oregon R. & Nav. Co. v. 
Railroad Comm., 52 Wash. 17, 100 Pae. 
179; State ex rel. Great Northern R. 
Co. v. Railroad Comm., 52 Wash. 33, 
100 Pace. 184; Carstens v. De-Sellem, 82 
Wash. 643, 144 Pac. 934; State ex rel. 


Chicago, Milwaukee St. Paul R. Co. v. 
Public Serv. Comm., 94 Wash. 274, 162 
Pac. 523; Vail v. Seaborg, 120 Wash. 
126, 207 Pae. 15. 

There are very cogent reasons why 
the legislature is not compelled to legis- 
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late in intricate detail upon all subjects, 
the chief of which may very properly be 
said to be the inability of a legislative 
body to perform such minute functions, 
owing to short biennial sessions with 
lack of time to study and investigate 
problems. With court procedure and 
practice this is especially true, for the 
proper analyzation of the subject and 
formation of proper rulés requires much 
experience and study, and should be 
performed by those who are thoroughly 
familiar with the needs. The legisla- 
ture recognized that rules of court to 
promote justice, should be in the hands 
of that department of government 
which, in addition to being always in 
session and unhindered by the delays 
and influences besetting legislative en- 
actments, is likewise qualified, through 
actual experience, to formulate salu- 
tary rules, when it titled the legislative 
enactment : 


An Act to promote the speedy determi- 
nation of litigation on the merits and 
authorizing the supreme court to make 
rules relating to pleading, procedure and 
practice in the courts of this state. 


In 1913, the legislature of Colorado 
enacted a statute giving the supreme 
court of that state power to ‘‘ prescribe 
rules of practice and procedure in all 
courts of reeord .”’ A rule 
adopted by the supreme court under 
this authority was challenged as being 
a delegation of legislative authority. 
Said the court: 


This court has always been of the opin- 
ion, we believe unanimously so, that the 
act of 1913 was not a delegation of legis- 
lative authority. The regulation of its 
own practice and procedure has always 
been a matter for the court except so far 
as the legislature has interfered. See 15 
Corpus Juris 901. The act of 1913 
restored that power which other legisla- 
tures had partially taken away and gave 
the added power to make rules for lower 
courts, just as other states have done, and 
as Congress gave the United States 
Supreme Court power to make rules in 
equity. 15 Corpus Juris 904. We have, 
in effect, held this act valid whenever we 
have passed or enforced a rule governing 
the nisi prius courts, and all courts have 
been governed by its terms for 10 years. 
Counsel are mistaken in supposing the 
matter has not been carefully considered. 


These questions were discussed deeply by 
the Legislature and briefs were prepared 
by the ablest counsel. The American Bar 
Association has considered the matter, 
and a number of states have adopted the 
system or something like it. Ernst v. 
Lamb, 73 Colo. 132, 213 Pac. 994, 

A New Jersey act of 1915, granting 
to the chancellor power to regulate pro- 
cedure by rules, was sustained by the 
court of chancery in that state in Wein- 
berger v. Goldstein, 99 N. J. Eq. 1, 132 
Atl. 659, although the constitutionality 
of the act is not discussed in the opin- 
ion. The state of Delaware passed a 
similar act in 1925. Session Laws of 
Delaware, 1925, p. 531. 

We think it follows that the legisla- 
ture, although formerly functioning 
in this state as the source of rules of 
practice and procedure in the courts, 
did not, in so doing, perform an aet 
exclusively legislative, and may, if it 
so desires, transfer that power to the 
courts without such act being a dele- 
gation of legislative power. 


II 
A point more difficult of solution is 
presented in the second question raised. 
Section 24 of art. IV of the state con 
stitution provides: 
RULES FOR SUPERIOR COURTS:— 
The judges of the superior courts shall, 


from time to time, establish rules for the 
government of the superior courts. 


It is urged by relators that this see- 
tion of the constitution confers on the 
superior courts alone the power to make 
rules for their and that 
any statute which gives the supreme 
court authority to enact rules for the 


government, 


guidance of the superior courts is un- 
constitutional. 

We have never had occasion to con- 
strue this section of the constitution be- 
fore, although it has received legisla- 
tive many vears. If 
interpreted as relators contend that it 
should be, as aNeonstitutional grant of 
power to the superior courts, it would 
effectually prohibit the legislature it- 
self from passing any statutes govern- 
ing procedure and practice in the 
superior courts; yet it is a matter of 


construction for 
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common knowledge that since statehood 
it has been the customary and usual 
practice of the legislature to legislate 
upon such rules. Such action upon the 
part of the legislature, following closely 
upon the heels of the adoption of our 
constitution, and by those familiar with 
its purposes, if not actually the framers 
of §24, strongly indicates that section 
was never intended to be an exclusive 
grant of power. Nor have the acts of 
the legislature during the succeeding 
years been challenged upon the ground 
that the power to make rules lay with 
the superior courts, but the courts have 
continually acquiesced therein. 

It seems to us that the purpose of §24 
was to insure uniform rules of minute 
procedure, and that it should be con- 
strued, not as grant of power to make 
broad and general rules, but as a limita- 
tion upon the courts requiring that the 
customary rules having to do with the 
minutia of court government should be 
uniform in character, so that attorney 
and client should not be hampered by 
finding petty rules in each court differ- 
ing according to the views of the par- 
ticular judge who presided over the 
tribunal. That the superior courts 
have also conceived that this is the cor- 
rect view may be demonstrated by an 
inspection of the rules adopted by the 
judges of the superior courts from time 
to time, nearly all of which have for 
their purpose a uniformity in the de- 
tails of procedure, so that trials and 
hearings may be had with the least in- 
convenience to court and counsel, A 
legislative interpretation of §24, coupled 
with an acquiescence upon the part of 
the courts and a like interpretation by 
them, should have great weight with us 
in determining the proper view of the 
constitutional provision. 

Another point should be mentioned. 
Nowhere is there a constitutional pro- 
vision that the supreme court shall have 
power to make rules for its own gov- 
ernment. It can hardly be contended 
that the able framers of the constitution 
intended to grant the superior courts 


power to make rules and deny it to the 
supreme court. The power to make 
rules for its general government has al- 
ways been an attribute of the court. 
The framers of the constitution, realiz- 
ing this, saw that there was no need 
for such a grant of power to either the 
supreme court or the superior courts. 
But being men of practical experience, 
they saw that while there would be but 
one set of rules adopted by the supreme 
court, because it was a single body meet- 
ing always in one place, there might be 
as many sets of rules in the superior 
courts as there were superior judicial 
districts, and to obviate either conflict 
therein or disadvantage to. those who 
resorted to the courts, they inserted §24 
to insure their uniformity. 

If further proof be required to es- 
tablish that this is the correct inter- 
pretation of §24, it may be found in 
§5 of art. IV of the constitution, where 
provision is made for the superior 
courts and the election of judges. That 
section, after providing for the num- 
ber of judges and the sessions to be 
held, further provides: 

rig and the business of the 
court shall be so distributed and as- 
signed by law, or, in the absence of 
legislation therefor, by such rules and 
orders of court as shall best promote 
and secure the convenient and expedi- 
tious transaction thereof.” 

Being satisfied as we are that §24 
is not a grant of power, we are faced 
with the question of determining 
whether the legislature, having hereto- 
fore exercised the power of making 
rules for all the courts, can delegate 
the power to one court to make rules 
for another. Bearing in mind that this 
is not a delegation of a power that is 
purely legislative, but one that may 
rightly be delegated to another tribunal, 
is there anything violative of funda- 
mental law or the constitution in per- 
mitting the highest judicial body in the 
state to prescribe rules for an inferior 
judicial body? Since this is a ease of 
an appellate court prescribing rules for 
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a trial court, it must at once be manifest 
that such a power should be placed 
with the reviewing court, since it is al- 
ways charged with the duty of deter- 
mining whether the rulings of the trial 
court have been such as to operate to 
the disadvantage of the litigants. State 
ex rel. Ross v. Call, 39 Fla. 504, 22 
South. 748. This need has been recog- 
nized from the earliest times. It has 
been the source of much historical in- 
vestigation and the results thereof have 
been succinctly stated by that able law- 
yer and scholar, Dean Roscoe Pound, 
who has summed the matter up in an 
article in 10 Ill. Law Rev., p. 172: 


As to trial courts, the historical argu- 
ment already made is decisive of the 
power of the reviewing court of general 
jurisdiction to govern procedure by gen- 
eral rules, if not precluded by legislation. 
As the English judicial organization 
stood at the time our constitutions were 
adopted, trials were not had in the courts 
of Westminster, as a rule. Trials at bar 
in the superior courts were rare. Causes 
were heard at circuit before the King’s 
justices or commissioners of assize and 
nisi prius, so that a justice of the King’s 
Bench might try at circuit under a com- 
mission of assize and nisi prius a cause 
depending in the Common Pleas or vice 
versa. In other words, the trial courts 
were independent tribunals, quite as old 
as the superior courts. But the proceed- 
ings at circuit were reviewed on motion 
for new trial, motions in arrest, motions 
for judgment and the like in the superior 
courts, in bank at Westminster. When 
our constitutions were adopted, practice 
for these cases was regulated by general 
rules of the superior courts at Westmin- 
ster, some of which had been in force 
since the seventeenth century. 

It would seem, therefore, that the 
supreme court of one of our states, which 
has always been looked upon as the his- 
torical equivalent of the court of King’s 
Bench, might constitutionally be given 
the power to regulate the practice, in the 
causes it has the power to review in bank, 
as was the doctrine at common law as 
between the court at Westminster and the 
circuits. 

It should be noted that the statute of 
Colorado, enacted at the instance of the 
Bar Association of that state, proceeds 
upon this very theory. 

Moreover, this power of the highest 
court of general jurisdiction of the state, 
representing the King’s Bench in the 
common-law judicial organization, to 
make general rules of practice which 
should govern also in the practice of 


inferior independent tribunals whose pro- 
ceedings it had the power to review, was 
recognized in American legislation until 
the later tendency to govern every detail 
of procedure by statute caused the power 
for a time to become forgotten. 


Ill 

A minor attack upon the rule needs 
here to be mentioned. It will be noticed 
that the Laws of 1925, Ex Ses., p. 187 
(Rem. 1927 Sup., §13-2), provides that, 

‘*See. 2. When and as the rules of 
courts herein authorized shall be pro- 
mulgated all laws in eonflict therewith 
shall be and become of no further foree 
or effect.’’ 

It is argued that sinee the statute 
takes effect upon the happening of a 
subsequent event, to-wit, the making 
of the rules by the court, there is such 
a contingency as to destroy the effect 
of the legislation. The weight of au- 
thority is that a statute is not uncon- 
stitutional because it does not take ef- 
feet until the happening of a subsequent 
event. Many authorities might be cited, 
but we deem it sufficient to quote from 
the text of 12 C. J., p. 864, where the 
authorities are collated: 

Where an act is clothed with all the 
forms of law and is complete in and of 
itself, it is fairly within the scope of the 
legislative power to prescribe that it shall 
become operative only on the happening 
of some specified contingency. Such a 
statute lies dormant until called into 
active force by the existence of the condi- 
tions on which it is intended to operate, 

It is also contended that some of the 
rules enacted by this court are not in 
the interests of procedure and practice, 
but invade the realm of substantive law. 
We pass over the arguments addressed 
to rules other than §5, since that one 
alone is here in controversy. It seems 
plain to us that the taking of deposi- 
tions is an act in the procedure and 
practice before the courts. It involves 
the receiving of evidence before the 
courts, a matter for the courts to deter- 
mine, and which in no wise trespasses 
upon the substantive rights of parties. 
It is said in opposition to the rule that 
to be required to give evidence before 
a notary prior to trial is an unfair 
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ordeal ; that it partakes of the attributes 
of ‘‘a fishing expedition’’; that there is 
no limit to the investigation save the 
boundaries of the curiosity or imperti- 
nence of the examiner; that the in- 
formation once obtained will permit 
wholesale perjury when trial finally en- 
sues, and that in any event the present 
legislative enactment providing for the 
taking of depositions under certain cir- 
cumstances is sufficient. But these argu- 
ments go rather to the necessity or wis- 
dom of the rule. Such arguments were 
presented to the state judicial council 
which recommended the rules to the 
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court before their adoption, and may 
properly be offered at a later time 
should the rule in practice develop to 
be unwise, but they avail little when 
presented against the power to enact 
the rule. 

The other questions raised do not re- 
quire extended discussion in this opin- 
ion. We conclude that the legislative 
act is constitutional, and that the rule 
is effective. 

The petition for the writ is denied. 

ToLMAN, Marin, MircHe.., and Par- 
KER, JJ., concur. 


Province of the Judge 1 in Jury Trials 


Depriving Judge of — to Comment on Evidence Shown by 
History to Have Grown Out of Petty and Local Quarrels 
Between Bar and Bench in Early Days 





In a great majority of the states it is 
the law that the judge in a jury trial has 
no right to comment on the evidence, 
and that if he does so it will be ground 
for reversal. In recent times many stu- 
dents of court procedure have come to 
believe this to be a serious defect in our 
legal machinery.? Granting the judge to 
be all that a judge should be, it would 
seem that an expression of his opinion on 
the facts should enable the jury to decide 
better the issues which are otherwise 
presented from two very partisan view- 
points. Without such advice and com- 
ment the jury is deprived of the opinion 
of the only impartial expert. present. 
Under the prevailing practice, jury trial 
very often degenerates into a mere game 
between the lawyers, and the essential 
function of the court is lost eight of. One 
of America’s leading trial lawyers has 
recently remarked, that in a majority of 
jury trials it is the lawyers and not the 





1This paper was prepared at the Law 
School of Stanford University, in connection 
with a study of the problems of the adminis- 
tration of civil justice, and under the guid- 
ance of Professor Clarke Butler Whittier. 

2E. R. Sutherland, “The Inefficiency of the 
American Jury,” 13 Mich. Law tev. 302 
(Feb., 1915). 


issues which are on trial. It would seem 
that the judicious co-operation of the 


judge should have some effect in chang- 


ing this. 

It is perfectly clear that at common 
law the judge had this power to express 
an opinion on the facts. Hale, writing 
in about 1671 states, ‘‘Tenthly, another 
excellency of this trial is this: that the 
judge is always present at the time of 
the evidence given in it. Herein he is 
able on matters of law emerging on the 
evidence, to direct them; and also in 
matters of fact to give them great light 
and assistance by his weighing the evi- 
dence before them, and by shewing them 
his opinion even in a matter of fact; 
which is a great advantage and light to 
laymen.’’® This has continued to be the 
English rule down to the present time.‘ 


Thus it is clear that when common law 
trial by jury was placed in our jurispru- 
dence by written constitutions the judge 


Hale, “History of the Common Law of 
England,” 4th ed., 1792, p. 291 


‘Jefferson v. Paskell (1916) 1 King’s Bench 


57, 74; Case of Leo G. O’Donnell (1917) 12 
Criminal Appeal Reports 219; Simpson v. 
Clayton (1836) 2 Bingham (N. C.) 467; 132 
English Reprint 183. 
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had this power. How did he come to 
lose it? To answer that question is the 
purpose of this paper. 

Before proceeding to the history of 
this change it may be well to note the 
state of the law in the United States to- 
day. In eight states there is a provision 
in the constitution forbidding judges to 
comment on the evidence. Sixteen 
states have statutes to the same effect.° 
In thirteen other states the same result 
has been reached by way of judicial de- 
cision.” The judicial sanction of this 
rule is somewhat difficult to explain in 


SArkansas, Const. of 1874, art. 7, sec. 23; 
Arizona, Const. of 1910, art. 6, see. 12; Cali- 
fornia, Const. of 1879, art. 6, sec. 19 (in some 
of the editions of the constitution it appears 
that this section was first adopted in 1862, 
but as a matter of fact it was in the first 
constitution of 1849, art. 6, sec. 17); Dela- 
ware, Const. of 1897, art. 4, sec. 22; Nevada, 
Const. of 1864, art. 6, sec. 12; South Carolina, 
Const. of 1895, art. 5, sec. 26; Tennessee, 
Const. of 1870, art. 6, sec. 9 (Tennessee was 
the first state to have a constitutional provi- 
sion of this nature, the provision being found 
in the original constitution of 1796, art. 5, 
sec. 5); Washington, Const. of 1889, art. 4, 
sec 16. 

6Alabama, Code of Ala. (1923 sec. 9507. 
Florida, Rev. Gen. Sts. of Fla. (1920) see. 
2696. Georgia, Code of Ga. (1911) see. 4863. 
Illinois, Cahill’s Rev. Sts. of Ill. (1921) ch. 


110, sec. 72. Iowa, Code of Iowa (1927) secs. 
11493, 13850. These sections merely state 
that the judge is to charge as to the law; 
however, in State v. Lightfoot (1899) 107 


Iowa 344, 354, it is stated that judges have 
no right to comment on the evidence, citing 
Houston v. State (1854) 4 G. Green 437 
(lowa). This latter case based its rule on 
the Code of Iowa of 1851 which stated, “the 
charge of the court shall be confined strictly 
to matters of law.” (Sec. 1791 of the lowa 
Code of 1851.) This wording is not in the 
present codification. Louisiana, Marr’s Rev. 
La. Sts. (1915) sec. 2331. This section refers 
only to criminal trials, but the same rule has 
been stated as applicable in civil actions as 


well. Riviere v. McCormack (1859) 14 La. 
Ann. 139. Maine, Rev. Sts. of Me. (1916) ch. 
87, sec. 102. Massachusetts, Gen. Laws of 


Mass. (1921) ch. 231, sec. 81, Michigan, 
Comp. Laws of Mich. (1915) sec. 12630. Mis- 
sissippi, Hemingway’s Ann. Miss. Code (1917) 
sec. 577. North Carolina, Cons, Sts. of N. C 
(1919) see. 564. North Dakota, Comp. Laws 
of N. D. (1913) sec. 7620. New Mexico, Coll. 
Sts. of N. M. (1915) sec. 2796. Oregon, 
Olson’s Laws of Ore, (1920) see. 139. South 
Dakota, S. D. Rev. Code (1919) sec. 2506. 
Texas, Vernon Sayle’s Ann. Civil Sts. of Tex. 
(1914) art. 1971. 

7Colorado, Minich v. People (1885) 8 Colo. 
440, 453; Indiana, Wood v. Deutchman (1881) 
75 Ind. 148; Kansas, Kansas City Ry. Co. v. 
tyan (1892) 49 Kan. 1; Kentucky, Milton v. 
Hunter (1877) 76 Ky. 163; Ohio, Patton Motor 
Trucking Co. v. Knapp (1926) 157 N. E. 40602; 
Oklahoma, Slagle v. Amos (1925) 111 Okla. 
71; Maryland, United Rys. v. Carneal (1909) 
110 Md. 211, 2232; Montana, Yoder v. Reynolds 
(1903) 28 Mont. 183; Missouri, Dixson  v. 
Transit Co. (1912) 165 Mo. App. 240; 
Nebraska, Kleutch v. Security Mutual Ins. 
Co. (1904) 72 Neb. 75; Virginia, Mayer v. 
Commonwealth (1925) 142 Va. 649; West Vir- 
ginia, White v. Sohn (1908) 63 W. Va. 8; 
Wisconsin, Byington v. Merril (1901) 112 
Wis. 611. 


the absence of statutory enactment. De- 
cisions in states having statutes on the 
matter undoubtedly had much to do 
with the establishment of the rule. Many 
cases in those states having no statutes 
are found to contain citations from 
states where the matter is covered by 
legislative enactment. Again, in those 
states where the matter is controlled by 
legislation, many cases are to be found 
which lay down the rule with no refer- 
ence to the statute.” When such cases as 
these are cited in other jurisdictions, the 
inference would be that the rule is a 
matter of common law, and the possibil- 
ity of a statute would probably be over- 
looked. 

In only ten jurisdictions in the United 
States does the original common law 
rule remain.” The judges in the Federal 
courts have always had the right to ex- 
press their opinion on the facts although 
there have been several attempts to limit 
them in regard to this.'® State statutes 
limiting the power of the judge to com- 
ment on the evidence are held to have no 
effect on the Federal tribunals in spite 
of the Federal Uniformity of Procedure 
Act. The United States Supreme Court 
has said that it was not the intent of this 
act to alter in any manner the personal 
functions of the judge." 


SOrbison v. Morrisson (1819) 7 N. C. 551; 
Randolph v. McCain (1879) 34 Ark. 696. 

9Federal, Buchanan vy. U. S. (1926) 15 Fed. 
(2nd) 496; Connecticut, State v. Cianflone 
(1923) 98 Conn, 454; Minnesota, Presley Fruit 
Co. v. St. Louis Ry. Co, (1915) 130 Minn, 121; 
New Hampshire, Flanders v. Colby (1853) 28 
N. H. 34; New Jersey, Merklinger v. Lamber 
(1909) 76 N. J. L. 806; New York, Hurlburt v. 
Hurlburt (1891) 128 N. Y. 420; Pennsylvania, 
Fredericks v. N, Central Ry. Co. (1893) 157 
Pa, St. 103; Rhode Island, Tucker v. R. I. Co. 
(1908) 69 Atl. 850; Utah, People v. Lee (1878) 
2 Utah 441; Vermont, Sevior v. Rutland Ry. 
Co. (1914) 8&8 Vt. 107. 

107 Amer. Bar Assn. Jour. 249 (May, 1921); 
14 Amer, Bar Assn, Jour. 200 (April, 1928). 

11In Nudd v. Burrows (1875) 91 U. S. 426, 
141, the following was said: “It is declared 
by the act of Congress of June 1, 1872 (17 
Sts. 197, sec. 5) ‘that the practice, pleadings, 
and forms and modes of proceeding in civil 
causes, other than equity and admiralty 
causes, in the circuit and = district courts, 
shall conform as near as may be’ to the same 
things ‘existing at the time in the courts of 
record of the State within which such circuit 
and district courts are held.’ , ; , The 
identity required is to be in the practice, 
pleadings, and forms and modes of proceed- 
ing. The personal conduct and administra- 
tion of the judge in the discharge of his sepa- 
rate functions is in our judgment neither, 
practice, pleading, nor a form nor mode of 
proceeding within the meaning of those 
terms as found in the context.” 
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Connecticut has more definitely than 
any other jurisdiction preserved com- 
mon law trial by jury as deseribed by 
Hale. In State v. Cianflone (1925), 98 
Conn. 454, the court said, ‘‘The trial 
court in this jurisdiction has much more 
latitude in its control over jury trials 
than in many of our states. It may dis- 
cuss and comment on the evidence to the 
jury, indicate its own viewpoint, express 
an opinion as to its weight, or as to what 
verdict would be proper if the jury 
should find certain facts to be proved, 
and it may call the attention of the jury 
to considerations affecting the credibility 
of the testimony. We permit 
such control over the course of the trial 
because experience has taught us that it 
is essential in order to ascertain the 
truth and secure verdicts which express 
truth and do justice.’’ 

Jury trial has passed through a long 
and interesting history in Connecticut. 
Although before 1700 it was fairly clear 
that the judge was to decide the law and 
the jury the facts, from 1702, to 1812 a 
practice grew up whereby the judge 
merely stated to the jury the claims of 
counsel both as to the law and the facts 
in both civil and criminal eases, without 
an opinion even as to either. In 1821 a 
statute was passed (Revision of 1821, 
page 49) that enacted the following: 
‘‘The court shall decide all issues of law 
; and in committing the cause to 
the jury direct them to find aceord- 
ingly: and shall submit all questions of 
fact to the jury, with such observations 
on the evidence for their information as 
it may think proper. . . .” Such 
provision is in force at the present 
time,’* and was enacted for the express 
purpose of restoring trial by jury as it 
existed at common law at the time of 
the adoption of the Constitution of Con- 
necticut. An exhaustive study of trial 
by jury in Connecticut may be found in 
the opinion of the court in State v. 
Gannon (1901), 75 Conn. 234. 

It seems clear that the first statement 
of the rule that judges shall not comment 

12Gen, Sts. of Conn., Rev. of 1918, sec. 5785. 


on or express an, opinion on the evidence, 
was by statute in North Carolina in 
1796. No case so holding has been dis- 
covered by the writer prior to this date. 
In the latter part of 1795,’* the North 
Carolina statute was passed; this became 
operative in 1796, and was in the follow- 
ings words: ‘‘. judges are for- 
bidden in the charge to the jury to ex- 
press any opinion as to whether a fact 
was fully or sufficiently proved 

such matter being the true office and 
province of the jury.’’ However, in 
neighboring states, at least a few years 
later, this view was not held as to the 
‘‘true office and province of the jury.’’ 
In State v. Bemet (1815), 3 Brev. 514 
(South Carolina), the court said, ‘‘. . . 
and although it is the province of the 
jury to judge of the facts, and of the 
judge to determine the law, yet the 
judge is not precluded from giving his 
opinion on the facts. It is his duty to 
aid the jury in forming an opinion of 
the evidence 


Turmoil in North Carolina 

The North Carolina statute which was 
the focal point of the change from the 
old rule, appears to have been the result 
of a very interesting and unusual situa- 
tion.’* Prior to and extending to 1796, a 
bitter quarrel raged between bench and 
bar. Three judges were in office at this 
time, Ashe, Spencer, and Williams, and 
with these for various reasons the bar 
seemed unable to get along.’® 

In 1786 the legislature passed an act 
forbidding persons (loyalists) whose 
property had been confiscated from 
bringing suit. The judges were willing 
to enforce this, and as this had been a 
profitable field of litigation for the attor- 
neys, the attorneys, rather unfairly, 
seems, blamed the judges. The court 
then banished two tories, Brice and Me- 
Niel, although there was no statute that 

18Ashe, Samuel A’Court, “History of North 
Carolina,” vol. II, p. 149 (1925). 

isThanks are due to Mr. Frank Nash of the 
Attorney General’s Office of North Carolina, 
and Prof. R. H. Wettach of the Law School 
of the University of North Carolina for 


information on this matter, 


15Ashe, “History of North Carolina,” vol. 


II, pp. 44, 47, 61. 
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provided banishment as a punishment. 
This inflamed the bar as it was greatly 
interested in caring for the rights of the 
loyalists. In 1786, one of the leading 
attorneys of the day, John Hay, intro- 
duced resolutions of impeachment in the 
legislature against the three judges.'® A 
committee of lawyers was appointed to 
investigate the matter, and a report was 
returned charging the judges with many 
offenses. In spite of this report the leg- 
islature dismissed the charges, and hos- 
tility grew up between bench and bar 
that persisted for many years. In re- 
sponse to the impeachment Judge Ashe 
wrote a public letter in which the bar 
was condemned and charged with the 
the faults of the administration of jus- 
tice, which the lawyers had previously 
laid at the door of the judges. There 
seems little doubt, but that the legisla- 
tive act restraining the power of the 
judges was a final consequence of this 
bitter feud with the judges, who were no 
doubt rather high handed at times. 

In Battle’s History of the Supreme 
Court of North Carolina, a very good 
picture of the conditions at that time is 
drawn." Battle states, ‘‘The first judges 
elected (after the Constitution of 1776 
of the Free State of North Carolina) 
were Samuel Ashe of New Hanover; 
Samuel Spencer of Anson; and James 
Iredell of Chowan. After riding one cir- 
cuit, Iredell resigned his seat and John 
Williams of Granville took his place in 
1777. Ashe held his office till 
1795, when he was elected governor; 
Spencer till his death in 1794; Williams 
till his death in 1799. For thirteen years 
during a most critical period of our his- 
tory, during the throes of the Revolu- 
tionary War, during the chaotic days of 
the nerveless Confederacy succeeding, 
with the exhausted people staggering un- 
der broken fortunes and a worthless cur- 
rency, during the stormy discussions pre- 
ceding the adoption of the Constitution, 

during all these times of despon- 
dency and poverty, of dissension and 
i6State Records of North 


XVIII, pp. 217, 421, 428. 
17Printed in 103 N. C. 


Carolina, vol. 


307 (1889). 


furious party spirit, these three men 
were the entire judiciary . . . judges 
at nisi prius and judges in bank, judges 
of law and judges of equity, judges of 
the Superior and judges of the Supreme 
Court. 


“The calm judicial demeanor, the 
superiority to the passions which tear the 
breast and influence the actions of clients 
and their lawyers, was not in those days 
expected of the bench. Fierce sarcasms 
like those of Ellenborough and Chase, 
and foul curses like those of Thurlow, 
could be paralleled at many courts in 
England and America. It was not until 
1796 that a judge in North Carolina was 
forbidden to express to the jury his opin- 
ion on the facts. It is not wonderful 
that our judges had the faults of their 
day. Moreover, neither one of the judges 
had properly much training in the law 
before his election to the bench. Ashe 
was a lawyer, but the character of the 
practice and the turbulence of the times 
did not allow much devotion to his pro- 
fession. Spencer had been a elerk of 
Anson Court, and certainly had been a 
lawyer only a short time if at all. Wil- 
liams had been a carpenter, and though 
possessed of good judgment and highest 
character, was unlettered. The troub- 
lous times of the Revolution afforded lit- 
tle opportunity for the judges to perfect 
themselves for their judicial duties. 
. . . Some of the lawyers who prac- 
ticed before them were well read in liter- 
ary as well as legal lore, ardent Federal- 
ists, and at least two of the most promi- 
nent, Maclaine and Hay, were high tem- 
pered and when irritated had tongues as 
sharp as a scorpion’s sting. 

“The estimate placed by these gentle- 
men on the judges is extremely unfavor- 
able. Maclaine and Hay spoke of them 
with bitter contempt. Davie refused the 
offer of a district judgeship of the United 
States because of the paltry salary, 
although he was ‘anxious to escape from 
those damn judges.’ 

“Hooper narrates the following: ‘Court 
went on in the usual dilatory way. Much 
conversation from Germanicus (Spencer) 
on the bench; his vanity has hecome 
insufferable, and is accompanied with an 
overbearing insolence. Maclaine and he 
had a terrible fracas. Germanicus with 
those strong intuitive powers with which 
he is inspired, took Maclaine’s defense in 
an ejectment and ran away with it before 
it was opened. Maclaine expostulated, 
scolded, stormed, called names, aban- 
doned the case. I prevailed, Spencer 
made condescensions, hostilities cleared, 
and peace was restored.’ . . .” 

These then were the conditions that 
engendered the first provision restricting 
the power of the judges, 
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Although the North Carolina statute 
was the first provision of this type, it 
probably did not have a very great influ- 
ence on the law of other states. Detail 
buried in the statute books very seldom 
becomes known to any great extent out- 
side the immediate jurisdiction; espe- 
cially would this be true at this early 
date. 

Tennessee Is Second State 

The statement of the rule that proba- 
bly had the greatest influence on the law 
of other states is found in the Constitu- 
tion of Tennessee. Tennessee prior to 
1796 had been a Territory of the United 
States, and prior to that had been part 
of North Carolina. Most of the inhabi- 
tants were from North Carolina. It was 
only natural, when in 1796 Tennessee 
framed a constitution preparatory to 
coming into the Union, that North Caro- 
lina should be looked to for legal founda- 
tions.'* The constitution of North Caro- 
lina of 1776 was the model used, and in 
particular the provisions relating to the 
judiciary were drawn from the prece- 
dents of North Carolina.'® Thus it is not 
surprising that in article five, section five 
of the Tennessee constitution of 1796, 
the following provision was inserted: 
‘The judges of the inferior and the su- 
perior courts shall not charge juries with 
respect to matters of fact, but may state 
the testimony and declare the law.’’ This 
phrasing is practically the same as that 
found in all of the states having constitu- 
tional provisions on the matter. Quite 
often the statutory provisions indicate 
that this phrasing was the basis used in 
the drafting of the statute. In other 
states, as in Alabama, the above state- 
ment was first used although the present 
wording is different. 

The Constitution of Tennessee of 1796 
was one of the earlier constitutions, and 
at the time it was drawn was considered 
quite excellent.*° It is not to be wondered 
that its provisions have been repeated ; 

1isMcClure, W. M., “State Constitution Mak- 
ing,” pp. 1-20 (1916). 

19Phelan, J., “History of Tennessee,” p. 200 
(1888). 


20Ramsey, J. G. M., “Annals of Tennessee,” 
p. 657 (1853). 


material in constitutions is easily avail- 
able and receives a sanction that is not 
accorded mere legislative enactment. 
Other constitutional conventions looking 
at this provision of the Tennessee Con- 
stitution undoubtedly thought this to be 
an elemental and fundamental,rule von- 
cerning trial by jury. 

Although all statutory enactments re- 
fer only to the judge’s charge or instrue- 
tion, the courts under the influence of 
such provisions have universally held 
that comment at any other time is equally 
bad. One court saying, ‘‘It is no justifi- 
‘ation to say that the comment occurred 
when the court was ruling on the admis- 
sion of evidence, and not in the charge 
to the jury, as it is just as harmful to the 
party offering the evidence to have it dis- 
credited by the trial judge in advance of 
its admission as it is to have it disered- 
ited afterwards.’”*! 

The California constitutional provision 
on this matter is essentially the same as 
that of Tennessee, and in fact, in the 
Constitutional Convention of 1849 it 
was stated that the section was taken 
directly from the Tennessee Constitu- 
tion.** However, the Convention ap- 
pears to have been in error as to the 
reasons for the section in Tennessee, as 
one gentleman arose and stated that he 
was from Tennessee, and that this see- 
tion was the result of a great deal of 
trouble with two very high handed 
judges who were impeached. Undoubt- 
edly the incident referred to was the 
impeachment of Judges Haskell and 
Williams in 1831.°° But, as was stated 
before, this section was adopted in 
1796. Prior to 1796 Tennessee was a 
territory and there is no record of any 
impeachment at that time that would 
correspond with the description. 

General Ben Butler is credited with 
being the originator of the provision 
found in the Massachusetts laws limit- 
ing the power of judges to comment on 

21Schneider  v. 


Great Northern | ay. Coa 


(1907) 47 Wash. 45. 
22“Debates in the California Constitutional 
Convention of 1849,” p. 234. 
23Phelan, James, “History of Tennessee,” p. 
301 (1888). 
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the facts. It seems that Butler once had 
a rather disastrous experience with a 
certain judge, and being a member of a 
revision committee of the legislature, 
seized the opportunity to insert the pro- 
vision in question.** 

In Illinois, statutory restrictions on 
the power of judges appear to have been 
the result of the actions of a certain 
judge who, perhaps, influenced juries 
too much by his charges, and then re- 
fused to sign a correct bill of exceptions 
showing that he had so charged.*° 

As to the constitutional provision in 
South Carolina, Judge J. H. Hudson 
has stated, ‘‘this was a deliberate design 
on the part of two or three able criminal 
lawyers in the Constitutional Conven- 
tion, to prevent verdicts of guilty in 
crgminal cases.’’*° 


Reasons for Granting Power 

It seems hardly necessary to point out 
that the rule forbidding judges to ex- 
press an opinion on the evidence was 
an outgrowth of times and conditions 
entirely foreign to the present. Our 
judiciary has not always been every- 
thing that it should be, and this has 
undoubtedly aided the spread of the 
rule. However, courts, like most other 
social institutions, must depend for their 
ultimate success upon the integrity of 
the human beings who compose them; 
because a few judges have failed is no 
reason for tying the hands of all. The 
writer has been unable to discover a sin- 
gle instance where this rule was adopted 
as the result of a careful study of court 
procedure; in every case the rule was 
enacted thoughtlessly, or in an effort to 
curb certain individuals. 

Lest it appear that too much is being 
made of an unimportant matter, a few 
of the points wherein it appears that 
the administration of justice might be 
improved by allowing the judge to exer- 
cise this power, will be pointed out. 
2411 Mass. Law Quar. 57 (Jan., 1926). 

2510 Ill Law Rev. 537 (March, 1916). 

26°The Law of Evidence and Some Pro- 


posals for Its Reform,” p. 13, Commonwealth 
Fund Report, 1927. ° 


Granting the judge this power should 
diminish the time and bickering spent 
in the selection of the jury. Under the 
present system, where the jury and not 
the judge is the all important factor, 
the attorneys in the selection of the 
jury spend their time in picking those 
whom they intuitively feel they will be 
able to influence. This very fact has 
had a great deal to do with the reason 
why it has proven so difficult to restore 
this power to the court. One writer has 
said, ‘‘The secret trouble is the pres- 
ence of that unworthy spirit of chicane 
on the practitioner’s part that dreads 
such an interference with his manipula- 
tion of the jury, as the taking away of 
this trammel upon the judge’s action 
would cause.’’** If before the jury re- 
tire, the facts and the issues of fact are 
to be analyzed, and commented on in a 
dispassionate manner by an impartial 
expert, it would seem that counsel would 
be content with a jury of average men, 
rather than a hand-picked group se- 
lected on the basis of the attorney’s be- 
liefs in regard to practical psychology. 

Until the judge has this power it will 
be impossible to make any great strides 
towards the simplification of the law of 
evidence. With this power in the court 
to advise, caution, and weigh, it seems 
that there might well be a modification 
of rules which are necessary if the faets 
are to be found by laymen importuned 
by extremely partisan advocates, and 
laboring without impartial opinion or 
advice. In England where the judge 
has this power, the law of evidence is of 
small importance as compared with its 
place in this country. 

Granting the judge this power should 
make it easier for the court to instruct 
effectively on the law. Where it is dan- 
gerous, for fear of reversal, for the 
judge to refer to factual matters, he is 
forced te give instructions solely in ref- 
erence to the law, and as a result the 
issues of law and fact are not connected 

z7Hastings, W. G., “A Review of Wigmore 


on Evidence,” 10 Ill, Law Rev. 678 (April, 
1916). 
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in the minds of the jury as they should 
be. It is necessary at times to show 
clearly the relation of the law to the 
facts, and unless the judge is free to 
discuss the facts, this cannot be done 
adequately. 

It is also highly illogical that the 
judge who may order a new trial when 
an improper verdict has been rendered, 
should lack the lesser power of aiding 
the jury in the rendering of a proper 
one. Removing this limitation on the 
court should cut down the number of 
new trials. 

It is interesting to know that this 
comparatively recent aberration from 
the common law of trials which is 


doing so much to make jury trial 
ineffective, to make erroneous verdicts 
more likely, to increase the number of 
new trials, to cause reversals on techni- 
eal grounds, especially in criminal 
cases, crept into our law as the result 
of petty quarrels, and spread in part 
through ignorance that it was a local 
variation, and not the common law. 
This knowledge should enable us to 
reconsider on its merits this matter of 
the judge advising the jury on the 
facts, without being overawed by the 
present wide prevalence of the rule 
that he cannot do so. 
Kenneth M. Johnson, 
Stanford University, California. 


Virginia Acquires Judicial Council 


Virginia is the eleventh state to create 
a judicial council. It is the only state 
which takes the Conference of Senior 
Cireuit Court Judges, of the United 
States courts, as a model. This diver- 
gence from the type originating in Mas- 
sachusetts may prove to be a valuable 
experiment. Some comment upon thie 
matter will be found ia an article in 
this number entitled Experience With 
Judicial Councils. 

The federal court model is departed 
from, however, by providing that the 
council shall comprise besides judges 
ten lawyers chosen from ten districts. 
Judges are required to make reports 
annually to serve as a basis for adminis- 
tration of the system of courts, thus 
viving a measure of unifieation. 

The text of the Virgina act follows: 

1. Be it enacted by the general assembly 
of Virgina, That it shall be the duty of the 
president of the supreme court of appeals 
of Virginia, or in case of his disability, of 
one of the judges of the supreme court, in 
order of their seniority, to summon annu- 
ally to a judicial council, on the first Wed- 
nesday in December, at Richmond, or at 
such other time and place in the state as 
may be designated in the said summons, 


not less than three or more than five cir- 
cuit judges, and not less than two or more 


than three of the judges of other courts of 
record, and ten members of the bar of the 
supreme court of appeals, one from each 
congressional district of the state. 

If for any cause the judges so summoned 
are unable to attend, the president of the 
supreme court or the judges calling the 
council, may fill their places by summon- 
ing any other judges of courts of record 
who are able to attend. It shall be the 
duty of every judge thus summoned to 
attend said conference and to remain 
throughout its proceedings, unless excused 
by the presiding judge, and to advise as 
to any matters in respect of which in their 
opinion the administration of justice in 
the courts of this Commonwealth may be 
improved. If any member of the bar thus 
summoned cannot attend he shall forth- 
with notify the presiding judge, and his 
place shall be filled by summoning some 
other member of said bar. Each judge 
of a court of record of this Commonwealth 
shall, on or before the first day in October 
in each year, prepare and submit to the 
president of the supreme court of appeals 
for the consideration of the council, a re- 
port showing the condition of business in 
his court for the preceding twelve months, 
including the number and character of 
cases on the docket, the business in ar- 
rears, and cases disposed of, and such 
other facts pertinent to the business dis- 
patched and pending in his court, together 
with recommendations as to the need of 


additional judicial assistance for the dis- 
posal of business for the ensuing year, as 
said judge may deem proper. 

2. The president of the supreme court 
or the judge summoning the council as 
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aforesaid, shall be the presiding officer of 
the council. Said council shall make a 
comprehensive survey of the condition of 
business in the courts of the Common- 
wealth, and make recommendations for 
the improvement of the administration of 
justice, and shall particularly report as to 
needed changes in the rules of practice 
and procedure in the several courts of the 
Commonwealth. 

3. Each member of the council shall 
serve without compensation, but the pre- 
siding judge may engage a stenographer 
to be paid for his services, and he and 
each member of the council summoned 
and attending said council shall be allowed 
his actual expenses of travel, and also his 


necessary expenses for subsistence while 
attending the council, which shall be paid 
out of any money in the treasury not 
otherwise appropriated, on the order of 
the judge presiding at the council. 

4. On the request of the presiding 
judge the attorney general shall attend 
said council and confer with the members 
thereof, more particularly on the Common- 
wealth’s business in the courts, and for the 
purpose of devising methods for the pre- 
vention of undue delay in the trial of such 
cases. 

5. A report of the proceedings of said 
council shall be made to the governor and 
to the supreme court of appeals, with such 
recommendations as may be agreed upon. 


Experience With Judicial Councils 


In Eleven States Councils Vary in Structure and Duties—None Has 
Yet Completely Developed Powers Conferred—<Activity 
Depends Upon ‘Talent of Personnel 


In several states bills are being 
drafted now as a preliminary step 


toward the establishment of judicial 
councils in 1929. It is timely, there- 
fore, to reflect upon the experience with 
various types of judicial councils in 
order to discover, if possible, the best 
form of organization and the most suit- 
able powers. 

The responses to the need for a coun- 
cil of judges have varied rather widely. 
The act of Congress of Sept. 14, 1922, 
creating the annual Conference of 
Senior Cireuit Judges, was the first 
legislation in this field, although in 
Massachusetts there had been a draft 
act for an advisory council for a year 
or more. The federal act particularly 
provides for utilizing the full judicial 
force at all times by sending judges to 
the districts where they are most 
needed. In support of this purpose pro- 
vision is made for the collecting of sta- 
tisties concerning the state of calendars. 
A very simple arrangement, but, in the 
hands of a Chief Justice who has an 
instinct for administration, adequate ; 

1The full text of the federal act will be 


found in an article in Journal of American 
Judicature Society, Vol. VI, No. 3, p. 69. 


and it is fair to presume that the text 
of the act is not so narrow as to pre- 
clude a general development of adminis- 
trative power, meeting tendencies and 
conditions as they may arise. 

A measure creating a judicial council 
had been drafted earlier as part of the 
work of the Massachusetts Judieature 
Commission of 1919-1921. It was ap- 
proved by the Massachusetts Bar <As- 
sociation but was not enacted until 
1924.2, Meanwhile both Ohio and Ore- 
gon adopted acts in 1923 which were 
based upon the Massachusetts draft 
act, and conformed closely in respect to 
the powers conferred. 

The Massachusetts , statute provides 
that the council shall make a ‘‘continu- 
ous study of the organization, rules and 
methods of procedure and practice of 
the judicial system of the common- 
wealth, the work accomplished, and the 
results produced by that system and its 
various parts.’’ The council is required 
to report annually ‘‘to the governor up- 
on the work of the various branches of 
the judicial system. Said council may 


of American Judicature 


VIII, No. 1, p. 245. 


2Journal 


Socic ty, 
Vol. 
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also from time to time submit for the 
consideration of the justices of the vari- 
ous courts such suggestions in regard to 
rules of practice and procedure as it 
may deem advisable.’’ 

The Ohio act adds something to its 
model by permitting the council to con- 
duct public hearings at which it may 
compel the attendance of witnesses and 
require answers under penalty. It also 
requires clerks of courts to make such 
reports as the council may request. 

In 1925 the North Carolina assembly 
created a council with powers virtually 
the same as those conferred by the Ohic 
law, but provided a different type of 
organization.*- In Ohio six judges and 
three lawyers were appointed and in 
Massachusetts five judges and four law- 
yers. In these acts it was evidently 
intended that the councils should meet 
as frequently as they should see fit, and 
that the size should be such as to per- 
mit of active participation by every 
member in every phase of the work 
done. 

But in North Carolina the council 
was made to include every justice of the 
supreme court, every superior court 
judge, the attorney general and a law- 
yer from every judicial district, to the 
total number of almost fifty. Two meet- 
ings a. year were specified. The powers 
were made virtually the same as those 
in the Ohio law. 


Missouri’s Notable Effort 

Mention should be made here to the 
unsuccessful effort to provide Missouri 
with a judicial council because it was in 
all respects the most progressive attempt 
ever made in any state to raise judicial 
administration to a high level. The 
constitutional convention in that state 
wrote a judiciary article that went as 
far to unify the courts and provide for 
responsible administration as could be 
desired.5 The judicial council was made 
the heart of the judicial system. It was 
composed of nine judges representing 





3Ibid., Vol. VII, No. 1, p. 5. 
4Ibid., Vol. IX, No. 1, p. 15. 


SIbid., Vol. VII, No. 5, p. 148. 


three branches of the judiciary. To en- 
able it to supervise administration in 
all respects it was given complete rule- 
making power, and all procedural rules 
in force at the time of adoption of the 
constitution were declared to have the 
force of general rules (and not statutes, 
as formerly) until changed or rescinded 
by action of the council. Power was 
given also to transfer any judge or any 
cause, from one court to another, under 
certain appropriate conditions. The 
council could direct trial judges to as- 
sist temporarily the supreme or inter- 
mediate appellate courts, so as to pre- 
vent absolutely the delay common to 
such tribunals. Finally the article 
said: ‘‘The council shall have such ad- 
ditional powers and shall perform such 
additional duties as may be provided by 
law.’’ 

The judiciary committee, and then 
the convention, adopted this very ad- 
vanced judiciary article with no more 
influence from outside the state than 
resulted from reading the publications 
of the American Judicature Society. 
But the time between adoption by the 
convention and voting by the people was 
too brief to permit of popular edueca- 
tion, and the article was defeated by a 
narrow margin, although prevailing in 
all the more populous centers of the 
state. 


California’s Amendment 


It was in 1925 that the foundation for 
the California judicial council was laid 
by adoption in the assembly of a resolu- 
tion to amend the constitution.° The 
voters approved the amendment and ap- 
pointments to the council were made 
December 3, 1926, there being eleven 
members, all judges, and representative 
of all the courts from the supreme to 
the justice of the peace. Proponents 
hoped to give this council full rule- 
making power but that section was 
stricken from the resolution before pass- 
age. It goes much farther, however, in 
power conferred, than any other act to 


6Ibid., Vol. IX, No. 1, pp. 16-17. 
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this time, providing for the transfer of 
judges as well as the collecting of data 
and the study of the entire system. 

In the latter part of 1924 the Wash- 
ington legislature created a council hav- 
ing five judges, two legislators and 
three lawyers.’ The power conferred 
is virtually that of the Ohio act, though 
mention is made of receiving suggestions 
from the bar and from the publie con- 
cerning remedies, and of the duty to 
devise ways for simplifying procedure 
and expediting the transaction of judi- 
cial business. 

Four states acquired judicial coun- 
cils by legislation adopted in 1927— 
North Dakota, Kansas, Connecticut and 
Rhode Island. In North Dakota the or- 
ganization followed generally that of 
North Carolina, the council being eom- 
posed of all the supreme court and dis- 
trict court judges, one county judge, 
the attorney general, the dean of the 
state school of law and five practicing 
lawyers. The powers and duties are 
similar to those conferred by the Ohio 
act, but there is an additional section 
providing that a bureau of statistics 
may be organized, and requiring all 
state officials with civil or 
criminal justice to make reports as re- 
quested.® 


concerned 


The Kansas act is like the majority in, 


respect to powers and duties and the 
council is composed of four judges, four 
lawyers and the chairmen of the judi- 
ciary committees of the legislature.® 

In Connecticut there are four judges, 
four lawyers and one prosecutor on the 
council. Otherwise the act closely fol- 
lows that of Massachusetts.'® 

The Rhode Island act provides a 
council composed of three judges and 
three lawyers.’ It contains the usual 
provision for continuous study of the 
administration of justice, for recom- 
mendations to judges, and an annual re- 
port, and also a special injunction that 








7Ibid., Vol. IX, No. 4, p. 162. 

sIbid., Vol. X, No. 6, p. 171. 

9Jour. Amer. Bar Assn., May, 1927. 

i0Journal of American Judicature 
Vol. XI, No. 1, p. 8. 

1iIbid., Vol. XI, No. 4, p. 117. 


Society, 


the first report should contain an opin- 
ion as to the need of additional justices 
for the superior court. 

The youngest judicial council is that 
authorized in 1928 in Virginia.'’* It 
is the only state council which follows 
the organization model of the federal 
system. It is in fact, a little looser 
than that composed of senior circuit 
judges of the United States courts, for 
the judges to be summoned annually to 
conference by the president of the Su- 
preme Court of Appeals are to be those 
whom he from year to year. 
There are to be not less than three nor 
more than five circuit judges, not less 
than two nor more than three judges 
of other courts of record, and ten mem- 
bers of the supreme court bar from as 
many congressional districts. The act 
requires the council to make a compre- 
hensive survey of the condition of busi- 
ness in the courts, to make recommenda- 
tions for improvement and to report on 
needed changes in practice and proced- 
ure. No express powers are conferred, 
thus giving the recommendations of the 
council only moral foree. 

In all of the acts there is a 
provision for paying to members of the 
councils no more than enough to cover 
actual travel expenses. Some contain 
appropriations for the operation of the 
councils, and all are niggardly. North 
Carolina, a state which boasts of spend- 
ing $50,000,000 for highways, is willing 
to risk up to $250 a year for its judicial 
council. In Ohio the limit was fixed 
at $1,000. The North Dakota act pro- 
vides that expenses shall be chargeable 
to the State Bar Fund, made up from 
license fees paid by lawyers. In Cali- 
fornia the work was immediately or- 
ganized on a large seale and the legis- 
lature responded to a request by ap- 
propriating $50,000. 


selects 


state 


Powers Are Modest 

variations in 
organization and powers. No existing 
council has the power to make rules 


i2Text of the act published in this number. 


So much to show the 
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which was in the Missouri judiciary 
article and originally in the California 
constitutional amendment. It will be 
seen that the Massachusetts draft, dat- 
ing from 1920, is exceedingly modest in 
respect to powers and duties. The coun- 
cil appears to be only an advisory board. 
In only one state, California, is power 
given to transfer judges. To be sure 
there are earlier laws in all states in- 
tended to accomplish this important 
work, but the odds are a hundred to 
one that they are ineffective, permitting 
some courts to get far in arrears while 
others are idle much of the time. Even 
the Virginia law has no provision for 
transferring judges, although it derives 
from the federal law which was enacted 
expressly to accomplish this. The Cali- 
fornia constitutional provision confers 
power to transfer any judge to another 
branch of the court he is elected to, or 
any higher branch. Now it might ap- 
pear unconstitutional in some state to 
attempt .to confer such mandatory 
power by statute, but this can readily 
be avoided by merely providing that 
the head of the judicial council shall 
request judges to sit in other counties. 
Only reasonable requests would be made 
and in ninety-nine per cent of the time 
the request would be acquiesced in. 


What Councils Have Done 


In viewing the judicial council states 
historically we make the striking dis- 
covery that the two states which were 
most prompt to make enactments are 
the ones that have accomplished least. 
In 1923 Ohio and Oregon adopted bilis 
closely paralleling the Massachusetts 
draft act, which was not adopted until 
the following year. Now, there is prob- 
ably no state in the Union in which a 
judicial council could function more 
helpfully and receive greater bar sup- 
port, than in Ohio. That state has been 
for the past six years a pioneer in sev- 
eral phases of judicial reform. Its bar 
has achieved a considerable solidarity 
in reform work. There is throughout 
the state considerable sentiment for 


better machinery of justice. What is 
now most needed is ‘leadership within 
the judiciary. 

When the Ohio act was adopted Chief 
Justice C. T. Marshall expressed dis- 
appointment because the act conferred 
**such limited powers.’’ A lawyer mem- 
ber of the council, for it was at least 
organized promptly, said that the one 
trouble lay in the paucity of the ap- 
propriation, which was $1,000, but 
added that the bar would contribute 
individually to overcome this difficulty. 
So far as we have learned the first five 
years of the’ Ohio judicial council have 
not resulted in any report, and one is 
obliged to assume that it has done noth- 
ing to report on. That it might, under 
the limited powers conferred, have been 
a great living force in the Ohio judi- 
ciary, assuming leadership, is illustrated 
by the very important work done by the 
Massachusetts council, under even nar- 
rower powers. 

In Oregon the duty of organizing and 
directing the council devolved upon the 
chief justice of the supreme court. That 
official had no sympathy with the law 
and went no further than to organize 
the council, which then did nothing for 
nearly two years. In the spring of 1925 
the bar association built a fire under 


. the chief justice and a meeting was held 


which resulted in passage of a resolu- 
tion asking the legislature to confer 
rule-making power upon the supreme 
court. The legislature naturally paid 
no heed to this request. It had made 
one experiment and nothing had come 
of it except a request for more legis- 
lation. Vigorous development of the 
powers of the council would have stimu- 
lated interest throughout the bar of the 
state and created popular confidence so 
that the legislature would have been 
disposed to heed a request like the one 
made. Ifowever, more recently, Chief 


Justice Rand has succeeded Chief Jus- 
tice MeBride and there is said to be ex- 
cellent prospect that the Oregon council 
will begin to do what it could have 
begun in 1923. 
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The North Carolina council, consist- 
ing of nearly fifty members, is required 
to meet twice each year. It has been in 
existence three years. One of its mem- 
bers expresses keen disappointment, 
saying: 


Our judicial conference is almost a fail- 
ure. The sub-committees never meet; ap- 
parently no interest is taken in it. We 
meet once a year and instead of any plan 
or concert of action, the individuals make 
some suggestions, and we generally stay 
in session about two or three hours. Not 
ever a dozen men in the conference care 
anything about it, one way or the other, 
and the attendence is not over fifty or sixty 
per cent, It is too big, too unwieldy... 


There is general complaint of lack of 
interest. 
So much for the bad news. Every- 


body knows of the valuable annual re- 
ports of the Massachusetts council. 
which meets weekly throughout the 
court year. While this council has to 
some extent made suggestions to judges 
its major work has been the study of 
matters which eall for legislation, and 
the drafting of bills. While the as 
sembly does not always show alacrity 
in adopting the council measures there 
has been enough compliance to justify 
the work many fold. 

The North Dakota council has hardly 
had time to get under way. It is the 
only large body except that in Carolina. 
It will be interesting to learn whether 
it achieves a mode of making its size 
an asset, instead of a liability. 

In Kansas intensive work started im- 
mediately upon organization, and a most 
comprehensive survey of the business 
of every judicial officer and court in 
the state will be completed in a few 
months. 


Progress in New England 

In Connecticut the situation is also 
most encouraging. It must be remem- 
bered that Connecticut has retained its 
appointive judiciary (but not coupled 
with life tenure) and its bar never per- 
mitted itself to degenerate through the 
free admission of virtually all appli- 
cants, aS was the case in most states 
before reform in legal education and 


requirements for admission was begun 
in the nineties. There are no shocking 
evils, apparently, to be overcome in 
Connecticut so that activities have been 
along the line of refinements in prae- 
tice. It is noteworthy that the Yale 
Law School faculty has found that the 
judicial council of its state presents op- 
portunity for publie service. Research 
work under a_ special appropriation, 
which, with no judicial council would 
be only academic, becomes now very 
practical. 

The first report of the Rhode Island 
Council, appearing within a few months 
after its establishment, displays great 
energy. It deals with the need for ad- 
ditional judges, for relief of congestion, 
for uniform statistics, presents the fig- 
ures obtained in the first inquiry, 
wrestles with problems of the civil jury, 
offers recommendations and drafts of 
needed legislation. The whole tone of 
report may be considered a promise that 
the Rhode Island Judicial Council will 
do all in its power to make justice a 
practical thing in that state. 

In California the movement, slow to 
reach the launching stage, started with 
vreat vigor. It was necessary for the 
friends of the movement to edueate the 
public in order to obtain adoption of 


the constitutional amendment. That 
stimulated also both beneh and_ bar. 
Chief Justice Waste moved with de- 


cision and alacrity as soon as the meas- 
ure was approved. Two offices were set 
up, Judge Harry A. Hollzer was taken 
from his court room in Los Angeles to 
be executive seeretary. In a few wecks 
an appropriation of $50,000 was ob- 
tuined. Apparently it would not have 
been possible to do more than has been 
done in California. The largest possible 
view of the utility of a judicial couneil 
has been taken. The entire judicial in 
stitution is being surveyed and studies 
judicature 
this and Canada. 
The press supplements the bar in earry- 
ing to the publie the news that better 
days are coming for the courts of Cali- 


made of and = procedure 


throughout country 
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fornia and judges are inspired to find 
that with esprit de corps seemingly un- 
surmountable difficulties are being over- 
come. 

What a Judicial Council Can Do 

It may be possible at this early stage 
to make some deductions from the facts 
so briefly submitted, and first we may 
with advantage consider what fune- 
tional lines appear to be appropriate to 
a state judicial council. 

1. We should place rule-making 
power first, as the power which dove- 
tails with administrative direction, and 
which in every way is better vested in 
a representative board of judges, than in 
a supreme court. The only yielding on 
this point is to say that if the supreme 
court has complete rule-making power, 
as in Washington, then -the judicial 
council should take the initiative, do all 
the work involved in gathering data, 
drafting rules, discussing proposals with 
the bar, and finally pass them up to the 
court for adoption. All these steps are 
ordinarily required in drafting rules 
and it is not to be presumed that any 
supreme court will have the time and 
patience to devote to them. A judicial 
council, however, has nothing to do ex- 
cept to supervise the operation of the 
courts, not a very difficult matter after 
a good system has once been instituted, 
for the actual administration, aside 
from rule-making, can be done mainly 
through salaried employes. 

2. The transfer of judges, in order 
to meet that other great principle that 
the state should at all times have the 
use of its entire judicial force. 

3. The collection of statistics showing 
the state of business at all times in 
every civil and criminal court in the 
state, and the annual publication of 
these records. 

4. Making reports with recommenda- 
tions from time to time to the judges, 
the legislature or the governor. 

5. Making suggestions to judges for 
more efficient administration. 

6. The inquisitorial powers conferred 
in some acts suggest that the council 


may at some time need to investigate 
conspiracies against justice or malfea- 
sance of officials. There is no harm in 
giving this power, though it would 
seem that in an instance of criminality 
any judge could conduct an examina- 
tion. 

7. Drafting acts as an aid to the 
legislature, for even with the rule-mak- 
ing power there will be some matters 
to be handled only by statutes. 

8. Finally—but this is obviously at 
this time a counsel of perfection—the 
judicial council should have direct au- 
thority over all the ministerial officers 
of the court. As long as these jobs 
are held by elected office-seckers there is 
little expectation that the legislature 
will provide them with supervision. 

The Ideal Organization 

It should not be assumed, however, 
that because the range of activities of a 
judicial council are varied that the en- 
abling act needs to express each of these 
duties and confer specifie power for 
cach. Under the merely advisory powers 
conferred by the Massachusetts act vir- 
tually everything except rule-making, 
above enumerated, may be done. The 
equalization of the work of judges may 
be accomplished by requests to judges 
to serve away from home. By requests 
made to the judges the data for com- 
plete statistics may be obtained, and the 
council may publish it without specific 
authority. Given only advisory power a 
council that is skilfully operated could 
before long expand and exercise de facto 
It would be 
a sort of supervision by unanimous con- 
sent. 


powers of significant scope. 


Complaint, therefore, that a council 
has not enough power to justify its ex- 
istence, beeause it can only get facts 
and advise, is refuted by the success of 
the Massachusetts body. This suceess 


also tends to show very clearly that it 
is not so much in the powers conferred 
that success lies, as in the personnel that 
is permitted to develop these powers. 

It is still early to make final assump- 
tions as to the ideal organization of a 
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council. It should of course have both 
trial and appellate judges and obviously 
there is advantage in giving it also rep- 
resentatives of the bar. Time may show 
that it profits to make the attorney gen- 
eral and the chairmen of the judiciary 
committees of the legislature members. 
But if so then it will presumably not 
be beeause of the experience and judg- 
ment which these officials bring to the 
work, but because of the reaction upon 
them. The talent required for super- 
vision of the administration of justice 
is at this stage so rare among us that 
it must be acquired, if at all, by the 
most painstaking selection. It is desir- 
able that attendance at meetings should 
have a high average, as the partly in- 
formed member of a council is a detri- 
ment. instead of a help. And any such 
body having more than ten or twelve 
members will find full and equal par- 
ticipation in discussion increasingly 
difficult as the number is increased. 
Chairman’s Part Is Vital 

What has been said concerning the 
importance of choosing the most useful 
judges and lawyers in the entire state 
for this work, and against the worth of 
ex officio members, applies especially to 
the office of chairman. This cannot be 
over-emphasized. There must be a 
chairman who at least is imbued with 
the spirit of accomplishment and _ is 
sensitive to responsibility. Tle must 
have some executive ability, especially 
to utilize properly the varying talents 
and temperaments of individual mem- 
bers. The kind of chairman we postu- 
late will not always be the chief justice 
of the supreme court. And too often in 
our states the office of chief justice 
changes frequently, while continuity of 
service is needed in the office of chair- 
man. 

This consideration, it appears from 
the acts, has been treated lightly by 
draftsmen. The Massachusetts act was 
drafted by a very expert commission 
that deliberated for two years. It pro- 
vides that the chief justice of the su- 
preme court may serve on the couneil, 


or may appoint thereto a justice or 
former justice of that court from time 
to time. No mention is made of the 
office of chairman, so the council itself 
doubtless could choose any of its mem- 
bers, even one not a judge. The legis- 
lature was willing to leave this to the 
judgment of the council. If the chief 
justice should choose to serve, an un- 
likely thing so long as he can delegate 
this arduous duty, he would doubtless 
be elected as chairman, but there would 
remain in the law an implied check for 
use in the remote possibility of its need. 

The Connecticut act is the same as the 
Massachusetts act. The Rhode Island 
act provides that the chief justice, if 
he chooses to serve, shall be chairman, 
and otherwise the chairman shall be that 
justice or former justice appointed by 
him in his stead. This might be con- 
sidered the best of all provisions, espe- 
cially if one hesitates to give the coun- 
cil full autonomy. 

In all the other states—Ohio, Oregon, 
North Carolina, North Dakota, Cali- 
fornia, Washington, Kansas and Vir- 
ginia—the chief justice is made echair- 
man. In Virginia there is no assurance 
even that any other person except the 
chief justice will attend more than on 
meeting, though continuity of service 
among those invited will surely be the 
ease if the president of the Court of 
Appeals wishes to make the conference 
of value. 

It will seem that where the chairman 
is the chief justice disaffection on his 
part will surely cripple the council. 
And a chairman who is not disaffected, 
but who merely lacks vision, or execu- 
tive ability, or who feels oppressed by 
the weight of judicial work, as most of 
them naturally do, will not develop the 
full efficieney of the council. 

ut the mistake made by the legisla- 
tive draftsmen is curable in the case of 
the chief justice of friendly disposition 
toward the act. ‘There is no reason why 
such a chief justice-chairman should not 
devolve the power vested in him upon 
a vice chairman, or, as was done to a 








90 JOURNAL OF THE 


considerable extent in California, by 
creating the office of executive seeretary. 
There is probably no state in the coun- 
try but has one or two or three judges 
or lawyers ideally suited to preside over 
a judicial council; there is probably no 
state that has very many. The selection 
of the right man may be no simple 
matter, but it must be done if the in- 
tended suceess is to be won. 

There must necessarily be a great dif- 
ference between the methods of a com- 
pact eouncil and one requiring attend- 
anee by all the judges of the state. 
There is something appealing in the 
idea of bringing all the judges together 
onee or twice a vear. But not for de- 
liberation on diffieult problems, or for 
detailed administrative work. In the 
Judicature Socicty’s model act there is 
provision for a meeting of all the judges, 
and the purpose is valid, for they are 
to get together and hear about the work 
of the judicial council.2* Of course the 
most they could do at a general mecting, 
aside from learning, would be to offer 
suggestions, and even that could be done 
by mail. 

It is obvious that such a council as 
that established in North Carolina and 
North Dakota will never do anything 
significant unless it ereates an executive 
committee which will meet frequently 
throughout the year, perform virtually 
all of the work of the council and at 
intervals report back. This is easily pos- 
sible and perhaps all the difficulties 
arising from the inclusive membership 
may be overcome without further legis- 
lation. Until such a desired arrange- 
ment is made, if provision is made for 
paying the expenses of council members 
in attending meetings, then those mem- 
bers should be compelled to attend. 
Otherwise there can be no assurance 
of continuity of personnel at the meet- 
ings. 

The Essential Factors 

So we maintain, and the facts to date 
appear to bear us out, that a judicial 

13Journal of American Judicature Society, 


Vol. V, No. 4, p. 107; Vol. VI, No. 2, p. 56, 
secs. 14-15. 


council should be of wieldy size, that if 
may well contain lawyer members as 
well as judges from both trial and ap- 
pellate courts, and that it should be 
headed by the best available man in the 
entire state, preferably a judge. It 
might be added that this de facto leader 
should be reasonably free from ,conflict- 
ing responsibilities during his time of 
service. Or the employment of a very 
able executive secretary could be adopted 
as a means for relieving the nominal 
head of the burden of detailed adminis- 
tration. 

The other considerations are less im- 
portant. Of course there should he 
available all the money that the coun- 
cil conceives to be needed. Managing 
the judicial establishment of a state is 
no small or unimportant business. If 
it could be done fairly well at a cost 
of one million dollars annually in the 
average state it would be the best spent 
of all the public money. But Massa- 
chusetts has done a considerable part— 
has laid a good foundation in method 
and publie confidence—with only a 
trivial expenditure. And we know there 
are a few states that do administer jus- 
tice fairly well without any supervision 
of the judiciary in the sense implied 
in the judicial council principle. They 
can improve still more with the aid of 
a council, and at very little cost. 

Council Saves Money 

California is a huge and populous 
state with judicial difficulties and re- 
quirements not equaled in any nation 
in the world. It is working now on a 
basis of $50,000 for two years. If, in- 
stead of costing $25,000 a year, the work 
now being done to give California an 
efficient machinery of justice cost two 
hundred times as much it would still 
be the best expenditure made by the 
state. So we should not haggle over 
cost. And wherever the work of a judi- 


cial council is assumed with vision and 
vigor there will be no serious difficulty 
in obtaining appropriations. 

There are some lesser factors to be 
considered in relation to the operation 
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of a judicial council. It is important 
that the bar be alive to the potentiali- 
ties of the situation and disposed to see 
old evils abolished. Probably a reac- 
tionary bar could not keep a determined 
council from functioning well. On the 
other hand a truly progressive and in- 
dependent bar could do a great deal to 
prod a sluggish council into activity. 
Judges who are not sensitive to adminis- 
trative responsibilities may yet prove 
extremely sensitive to bar opinion. 
Connecticut is showing what a law 
school ean do to assist the administra- 
tion of justice. There are a good many 
law schools fostering independent re- 
search which is academic in the un- 
happy meaning of that word hecause 
there is nobody to take advantage of the 
faithful work done. But the Yale Law 
School, fortunate in possessing such men 
as Clark, Dodd, Green and Sturges, 
finds machinery to which their scholarly 


efforts may be geared. 


In Oregon too, 
the state School of Law has done all it 
could to further the judicial council 
work. Probably half of the states have 
university law schools with men ready 
to assist councils. The North Dakota 
act gives recognition to this opening for 
service by including the dean of the 
state law school in the council member- 
ship. 

The last factor to be diseussed is that 
of the relation of the council to the 
public, or to the press, for there must 
be assistance from the press in order to 
reach the public. We feel that this can 
be dismissed very briefly, though by no 
means unimportant. The judges will 
find the newspapers ready to cooperate 
freely. The mere fact of effort to abate 
the evils of disorganized judicial ad- 
ministration will be sufficiently sensa- 
tional to insure full publicity until such 
time as the habit is aequired. 


Why Not Trust the Courts? 


By CHartes Henry Carry* 


Having, in preceding articles, indi- 
eated the advantage to be gained in 
any study of American courts, by seru- 
tinizing the systems in use in other 
countries, it may be well to turn atten- 
tion to a new feature in the political 
development of our own nation. This 
has a direct bearing upon the discus- 
sion, for it is nothing less than an 
experiment of vesting untrained and 
non-judicial citizens with the power of 
deciding cases of great importance, and 
involving vast sums of money, but 
without preserving the ancient right of 
jury, and even without any effective 
plan for judicial review upon appeal. 
In other words, boards, and commis- 
sions, and administrative officials have 


*The author is a leading member of the 


Portland, Oregon, Bar. This article is a 
selection from eight which Mr. Carey pre- 
pared for the Portland Sunday Journal in 
order to set before the lay public informa- 
tion concerning defects in the administration 
of justice together with appropriate remedies. 


been permanently established by fed- 
eral and state law in this country dur- 
ing recent years, with extensive pow- 
ers, and with wide jurisdiction, where 
their decisions will be practically final. 
Unlike court proceedings, the presenta- 
tion and development of the subjects 
for adjudication are not usually curbed 
by codes and statutes. 

It is a singular fact, worthy of more 
study than has been given to it by press 
and people, that while courts continue 
to be the subject of criticism, the politi- 
‘al boards and commissions, exercising 
judicial and quasi-judicial functions, 
are practically immune; and rarely is a 
voice raised or is a pen dipped in ink 
(or should I say, is a_ typewriter 
clicked?) in protest against what at 
first sight must seem an anomalous and 
dangerous innovation. 

For example, the 


new Shipping 
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Board at Washington, with the Emer- 
gency Fleet Corporation, was given 
scope to make or to ruin ports and 
transportation lines upon the seven 
seas, and to build up or destroy lines of 
commerce, favor the industries and 
commercial progress of communities 
and districts at the expense of others, 
and in fact to determine the course and 
flow of foreign and domestic trade. 

The Interstate Commerce Commis- 
sion has a similar wide jurisdiction and 
power upon land, having the right to 
decide administrative and quasi-judi- 
cial questions involving millions of 
invested capital affecting cities and 
states, and touching the delicate bal- 
ance between prosperity and commer- 
cial depression. It has the power to fix 
railroad rates and to order railroad 
systems to consolidate, and so to decide 
upon the fortunes of thousands of 
investors, wage earners and dependent 
industrial patrons. 

The Federal Trade Commission, the 
Tariff Commission, the Federal Reserve 
Board, the Veterans’ Bureau, the 
Grain Corporation, the Housing Cor- 
poration, the Federal Farm Loan 
Board, the Federal Fuel Distributor, 
the Federal Narcotie Control Board, the 
Commissioner-General of Immigration, 
the Federal Power Commission, the 
Commissioner of the Land Office, the 
Commissioner of Internal Revenue, to 
call at random some of the names from 
among many others, are given great 
powers of decision, with or without a 
trial, but without a jury, and with lit- 
tle or no opportunity for a rehearing in 
court. 

To take a more specifie example, the 
officials trusted with controversies aris- 
ing out of shipbuilding contracts dur- 
ing the war may have eases before them 
for decision wherein many millions of 
dollars are involved. They have their 
own methods of investigation of facts, 
sending agents to the places where the 
problems are to be studied, making 
their own rules of procedure and regu- 


lating the manner in which the inter- 
ested.parties are to be heard and fixing 
the methods of proof of facts and the 
times when the cases will be considered 
and passed upon. 

So in greater or less degree with a 
multitude of such tribunals, the rules 
of pleading, the rules of evidence, the 
rules of procedure, are not statutory 
but are made to fit the circumstances. 
Those named are but few of those that 
have been created by the federal gov- 
ernment within recent years, and 
should we turn to Oregon we would 
find that it has become a habit. in legis- 
lation to create boards and commissions 
with broad powers. It is not the pur- 
pose to eriticise, but to contrast the 
freedom of these agencies with the limi- 
tations we still impose on our courts. 

Let it be repeated, that the members 
of these tribunals are not judges under 
the constitution and laws, and they do 
not hold courts that are part of the 
American judicial system. They are 
not elected by the people. They usu- 
ally operate in private, giving out to 
the press only what is deemed proper; 
the trials are not in a court house 
where the public have the right to be 
present. Their jurisdiction, in value in 
dollars in the aggregate, far exceeds 
that of the courts, although a limited 
number of their cases do filter through 
to the courts upon appeal and review. 

Gross Inconsistency Disclosed 

Here, then, is a question worth con- 
sidering. Why is it that the American 
people restrict the powers of their 
judges, and criticise the output of their 
courts, and have so little to say about 
their boards and commissions? Are 
they satisfied, on the whole, that the 
officials are honest and efficient, and 
that in entrusting them with so much 
power they are justified by getting 
pronipt service and fairly good results? 


In this connection it may be observed 
that the right to trial by jury that is 
preserved by our American constitu- 
tions, and is deemed essential to protect 
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against arbitrary judges, can apply to 
very few cases, even in the courts. 
Courts of equity do not use juries. 
Probate proceedings are not conducted 
before juries as a rule, although in 
some instances will contests may be 
tried before juries. Admiralty cases 
require no juries. And, on a wide sur- 
vey of the civil cases handled by Ameri- 
can courts, it will be seen that not only 
are a majority tried without jury, but 
that those tried without jury in equity, 
and in probate, and in admiralty, 
involve far more pecuniary value than 
those law cases heard by juries. When 
it is added that in the eases before 
boards and commissions juries are not 
used, it will be accepted as a settled 
fact that should have a place in any 
diagnosis of the trouble with our 
courts, that the most important issues 
of fact in judicial and semi-judicial 
controversies are not decided by juries. 

Now it must be conceded that there 
is not more dissatisfaction with court 
decisions in equity, probate and admi- 
ralty cases, and in law eases where no 
jury is used, than in eases at law which 
are decided on the facts by juries. 
And on more careful examination it 
will be found that much of the failure 
of justice that is complained of in our 
courts is in jury eases, wherein the 
court having committed error in a rul- 
ing on the reception of evidence or 
upon giving an instruction to a jury 
has given ground for reversal of the 
judgment upon appeal. 

The lessons to be learned from a 
study of the new commitment of the 
American people to political and 
administrative boards and commissions 
may be important. That our institu- 
tions have greatly changed since the 
foundation of the republic is obvious. 


Thomas Jefferson, who protested against 
John Marshall’s reaching for judicial 
powers, would have new cause for con- 
cern if he lived in our times. Govern- 
mental institutions are, no doubt, the 
result of necessity, and come gradually 
through an evolutionary process of 
growth. The complex conditions of 
modern civilization require instrumen- 
talities that were not thought of in ear- 
lier times. But while boards and com- 
missions are now quietly accepted with- 
out particular distrust, it is passing 
strange that our trained and especially 
qualified judicial officers and their 
methods are still on the defensive. 

Is not the reason for this, in part at 
least, that the courts are following a 
procedure that is fixed by statute; and 
the judges are not entrusted with 
enough power to make proper rules for 
quick and efficient dispatch of business? 
Is it not true also that courts have 
become so bound by precedent and pro- 
cedure that they are busy with making 
decisions on how to do it or how not to 
do it, rather than with the central 
point, which is, and must always be, to 
let justice prevail? 

A consideration of the boards and 
commissions suggests that, to free the 
hands of the judges, the statutes defin- 
ing pleadings and practice and proce- 
dure should be repealed or modified, 
and the courts should be given the 
right to slash through forms to reach 
the heart of their eases. If a judge 
could, as golf players are told to do, 
keep his eyes on the ball, he might be 
better pleased with his results; and 
that means that the ultimate point to 
be kept in mind in any system of juris- 
prudence is giving the litigants a right 
decision upon the merits. 


To enable society to regulate and adjust its conflicting interests 
amicably and inexpensively, and to enable individuals to avoid the 
commission of wrong by clearly defining their rights and duties, 
ought to be one of the principal functions of the administration of 


justice.—Edwin M. Borchard. 
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